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‘This is the third in a series of BH articles fea- 
turing various aspects and implications of the 
.Imericans with Disabilities Act. In the Nouem- 
her-December 1996 issue, William Roth and 
Richard Morfopoulos focused on job anabsis 
and the ADA, while Philip C. Grant discussed 
definitions of essential and marginaljob 
jiuzctions in our March-April 1997 issue. 

S ince its inception, the Americans with 
Disabilities Act has been viewed by both 
large and small firms as a confusing and 

intimidating employment law. Although litigation 
since its enactment in 1991 has focused on larger 
employers, the scope of the law and its potent 
enfol,cement penalties continue to loom as an 
economic and operational obstacle to the unpre- 
pared and uninitiated smaller enterprise. Indeed, 
it is I jut a matter of time before small businesses 
find themselves fully in the fray of ADA litigation. 
This is demonstrated by the fact that, since the 
law was passed, more than 72,000 ADA claims 
(almost 1X.000 in 1996) have been filed, resulting 
in almost $116 million in monetary awards. 

We shall review the lessons of court cases, 
the nuances of the Equal Employment Opportu- 
nity (Zommission’s ADA regulations and guide- 
lines, and the opinions of legal scholars to out- 
line the ADA’s legal and operational implications 
for the small business sector. Because the vast 
majority of reported ADA decisions and guiding 
principles thus far have focused on companies 
with more than 500 employees (exceeding the 
Small Business Administration’s typical definition 
of a ,\mall business), we will try to identify and 
extend the implications of this legal history to the 
small business environment. 

In particular, our purpose is to focus on the 
implications of ADA’s Title l-its “employment” 
provlGons-with regard to four key questions of 
concurn to small businesses: 

1. Who is covered by the law? 

and responsibilities? 
3. What penal- With litigation and the 

ties are actually 
associated with this 
law? 

press focusing on large 
companies, the smdi 

4. What practi- 
cal steps can be 
taken to ensure 
compliance? 

The main 

firm can get lost in the 
maze of requirements, 
practical applications, 

points of the dis- 
cussion are sum- 

and implications that 
marized in Table 1 accom~anv the ADA. 
on the next page. I 

I I 

WHO IS COVERED UNDER THE ADA? 

P articularly among very small companies 
(those with 25 or fewer employees), an 
important concern is whether they are 

covered by the ADA. The answer is, in reality, a 
two-part response. The first part pertains to the 
question of who is a “covered employer,” and the 
second, who is a “covered employee.” 

Covered Employer 

The statutory definition for the term “employer” 
is “a person engaged in industry affecting com- 
merce who has 15 or more employees for each 
working day in each of 20 or more calendar 
weeks in the current or preceding calendar year, 
and any agent of such person.” This definition 
carries a variety of implications for the small busi- 
ness. For instance, even though the employer 
may seem to operate exclusively in one state, the 
phrase “persons engaged in industry affecting 
commerce” would extend the ADA to any busi- 
ness using interstate communication facilities 
(telephones, faxes, e-mail) or transportation ser- 
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‘able 1 
DA Summary for Small Business Employers 

Coverage 

Covered Employer 

Employer Responsibilities 
and Rights 

Respomihilities 

Consequences of 
Noncompliance 

1. Investigation costs: 

l li or more employees 
- in current or previous 

calendar year 
- for more than 20 weeks 

l is qualified for job with or 
without reasonable accom- 
modation 

l has a physical/mental 
disability 

l has a record of disability 
l is perceived to have a 

disability 

1. Do not discriminate in disci- 
pline, discharge, hiring. 
harassment. and employ- 
ment privileges 

2. Provide reasonable accom- 
modZion in response to: 
l employee requests 
l known disabilities 

3. Examples: 
l changes in work rules 
l modification of sick leave 

policies 
l job redesign 
l employee reassignment 

4. Eliminate pre-offer physicals 

R&h ts 

1, Establish and maintain 
legitimate job-related re- 
quirements in employment 
decisions 
l define essential job 

functions (EJFs) 
l require proof of ability 

to perform EJFs 

2. Establish hiring criteria 
l need not hire unqualified 
l need not hire “dangerous” 

workers 
l can hire best qualified 

l economic costs 
- disruption/morale 
- stress 

2. Potential defense costs 
l attorney fees 
l expert witness fees 
l court costs 

3. Remedies 
l accommodation orders 
l make-whole remedies 

(e.g.. hack pay) 
l compensatory damages 
l punitive damages 
l claimant’s attorney and 

witness fees 

4. Increased insurance costs 

Employer Response 

1, Establish AI>A policy that 
includes: 
l basic compliance 

statement 
l investigation and 

resolution procedures 

2. Identify EJFs 

3. Train interviewers to: 
l avoid illegal inquiries 
l investigate :~ccommod3- 

tion requests 
l enhance interpersonal 

skills 

4. Provide support to 
managers: 
l evaluationirewarcl 

systems 
l provide ADA m:mage- 

ment training 
l provide technical sup- 

port for meeting :IcconI- 
modation requests 

vices. Also important are the limitations placed 
on the number of employees and the duration of 
their employment. Of particular note is the fact 
that the ADA excludes small firms with fewer 
than 15 employees who work 20 calendar weeks 
during the current or preceding year. However. 
businesses reliant on part-time employees should 
note that many courts have held that this defini- 
tion includes all employees on the payroll-even 
part-time workers. In sum, these provisions dic- 

This includes people who either are currently 
disabled or have a history of it, such ;IS chronic 
back problems or a heart condition. Further, it 
includes those who are merely thozq$t to have a 
disability and thus would embrace. say, ptxq~lc 
who are rumored to be mentally unstable. These 
definitions suggest that small business employers 
who fail to hire an individual based on fears that 
he would not .‘fit in” with a small work force, ot 
may invite negative reactions by key customers, 

tate that the law applies even to very small com- are particularly at risk. Attitudes and assumptions 

panics, almost all of whom are considered by the of coworkers and even customers can cause a 

EEOC to be engaged in interstate commerce. person to be considered disal,led and. therefore, 
protected by the ADA. 

Covered Employee Key to all this, then, is the definition of what 
constitutes a “disability.” According to the AIIA, a 

The ADA’s protection runs to an individual who: person lvith a disability is one who has a physical 

(a) has a disability, (12) has a record of a disabil- or mental impairment that substantially limits one 

ity, or Cc) may be regarded as having a disability. or more major life activities. The term “physical 



or mental impairment” is broadly defined to mean 
most physical disorders or conditions and many 
mental or psychological disorders. Although busi- 
ness has lobbied for an exhaustive listing of ADA 
disabilities, no such list exists. Instead, the law 
and related enforcement efforts have made it 
clear that the definition of a disability will be 
determined on a case-by-case basis. However, 
emljloyers should generally expect the definition 
to include significant vision and hearing impair- 
ments, emotional disturbances and mental illness, 
seizure disorders such as epilepsy, orthopedic 
and motor disabilities, speech impairments, learn- 
ing disabilities, and other serious health impair- 
ments of major body systems, such as diabetes. 
heart disease, cancer, HIV, and so on. At the 
same time, the ADA itself excludes from this defi- 
nitic )n some specific conditions that present po- 
tentially serious issues in a small business con- 
text Among these are compulsive disorders 
(gambling, kleptomania), sexual predisposition 
factors (homosexuality or bisexuality), and illegal 
drug use (if not currently seeking assistance for 
sucl I use). 

Part of the ADA definition of “disability” re- 
quires that the impairment substantially limit one 
or more tnajor life activities. The term “substan- 
tiallv limit” does not include temporary, common, 
non -chronic impairments with limited long-term 
imp.*ct-broken limbs. sprained joints, concus- 
sions. appendicitis, influenza, and the like. The 
definition of a “major life activity” includes tasks 
sucl I 3s caring for oneself, performing manual 
task<, walking, sitting, hearing, speaking, breath- 
ing. learning, and working. Together, these two 
factors indicate, for instance, that the law would 
not require an employer to accommodate a per- 
son with a broken leg that mended normally, but 
would require efforts to meet the needs of a per- 
son \vho could not regain full use of a previously 
broh en leg. 

EMPLOYER RESPONSIBILITIES AND RIGHTS 

0 nce it is evident that a small business is 
indeed covered by the ADA, the ques- 
tion becomes: What are the employer’s 

legal rights and responsibilities in dealing with 
applicants and employees with disabilities? Essen- 
tially , there are two broad areas of obligation for 
largcb and small employers alike: (a) the employer 
mu.41 not discriminate against people with dis- 
abilities and (1~) the employer must provide rea- 
sonable accommodation for them (see Table 1). 

Nondiscrimination 

A particularly hazardous problem noted earlier 
for small employers is the tendency to discrim- 
nate against a disabled person based on the fear 

of how the employee will be perceived by cus- 
tomers. Also hazardous is the tendency to dis- 
criminate based on unfair assumptions or the 
stereotypes of a small work force. 

The ADA prohibits an employer from dis- 
criminating against an employee with regard to 
“job application procedures, the hiring, advance- 
ment, or discharge of employees, employee com- 
pensation, job training, and other terms, condi- 
tions, and privileges of employment.” While this 
definition covers quite a broad range of activities, 
small employers may reasonably expect the hir- 
ing process to afford the greatest potential for 
discrimination. An employer must define essential 
job functions (EJFS) and convey this information 
to all applicants, whether they have apparent 
disabilities or not. 

To meet this obligation, it is‘necessary to 
define what constitutes an EJF. Although there is 
no specific listing of EJFs, the ADA regulations 
and court rulings have generally defined them to 
include the primary job duties intrinsic to the 
employment position, rather than incidental, mar- 
ginal, or peripheral functions. For instance, regu- 
lations assert that a job function is “essential” 
because: (1) the job exists to perform the func- 
tion: (2) there is a limited number of other em- 
ployees available to perform the function; and 
(3) the function is highly specialized, requiring 
expertise. Factors affecting whether a function is 
essential can include: (1) the amount or percent- 
age of time spent performing it; (2) the conse- 
quences of not requiring the current individual to 
perform it; and (3) the work experience of past 
and present employees in the job. Based on these 
general guidelines. courts often focus on the basic 
physical requirements-walking, climbing, stand- 
ing, lifting-that are part of virtually all types of 
jobs. In one case, it was found that lifting and 
standing for a long period of time were consid- 
ered EJFs of an assistant grocery store manager. 
In the case of an air conditioner assembler, it was 
essential that he be able to stand and lift to per- 
form his job. 

Mental and social requirements affecting 
small firms’ primary concern with a “personalized 
service” advantage are also considered EJFs. The 
ability to greet customers and address sales mat- 
ters on the telephone are interpersonal skills that 
were considered EJFs for a customer service 
representative who was unable to perform them 
because of constant panic attacks. Similarly, ac- 
cording to recent EEOC guidelines on the ADA 
and psychiatric disabilities, an employer has the 
right to enforce its customer service expectations 
by disciplining an employee who, because of an 
alleged mental disability, temporarily loses her 
patience and shouts at patrons and coworkers. 

The law also prohibits certain specific hiring 
practices small firms have often adopted because 



of their limited capacity to bear the costs of ill- 
ness or disability-related behaviors. For instance, 
the ADA forbids overly general inquiries, such as 
asking an applicant how many times he was 
absent in his previous employment due to illness. 
For small employers seeking to control workers’ 
compensation liability and costs, the law specifi- 
cally prohibits inquiries about previous workers’ 
compensation claims. Similarly, the ADA provides 
that pre-employment physicals can be required 
only as part of a conditional job offer. 

Reasonable Accommodation 

The reasonable accommodation issue is keenly 
regarded by small firms because they are often 
disadvantaged in their financial and operational 
ability to provide accommodations. As feared by 
small business advocates and ADA critics, the 

vagueness and 
ambiguity of the 
term (intention- 

“The ADA clearly predicts 
that financial assistance 

ally left vague for 
the purpose of 
providing flexibil- 

and tax relief can turn an ity and allowing 

accommodation that would 
the reasonable- 
ness of accom- 

otherwise impose an undue modation to be 

hardship into a reasonable 
accommodation. M 

determined on a 
case-by-case ba- 
sis) has also led 
to about 28 per- 
cent of the ap- 

proximately 20,500 filings made under the ADA. 
Although most decisions have involved govern- 
ment employers and large corporations, the re- 
sponsibility of accommodation looms as a primary 
source of exposure for small businesses as well. 

In dealing with this issue, it should first be 
noted that the duty to accommodate is triggered 
by either a request for accommodation or the 
presence of an obvious need. Once this need is 
identified, two key questions arise: How much 
accommodation is required? And what forms of 
accommodation are acceptable? First. the level of 
accommodation that is reasonable or is instead 
an “undue hardship” and therefore unreasonable 
requires a fact-specific. case-by-case analysis. 
Such factors as the nature and cost of the accom- 
modation in relation to the employer’s size and 
resources, including the number of employees 
and the disruptive impact the accommodation 
would have on the nature of the business opera- 
tion, should be analyzed. The ADA clearly pre- 
dicts that financial assistance and tax relief can 
turn an accommodation that would otherwise 
impose an undue hardship into a reasonable 
accommodation. Moreover, large businesses gen- 
erally will be required to make more elaborate 
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and extensive accommodations than small ones. 
Second, as to the question of acceptable 

forms of accommodation, ADA regulations gener- 
ally require job or work environment adjustments 
that will enable a qualified applicant or employee 
with a disability to perform the EJFs. This means 
that the employer must be willing to consider 
changes in ordinary work rules, facilities, and job 
terms and conditions in order to employ a dis- 
abled person. Most typically, accommodations 
pertain to paid and unpaid sick leave, modifica- 
tion or acquisition of equipment, access to facili- 
ties, shift changes, work modification, job restruc- 
turing, and employee reassignment. 

Employer Rights 

The ADA is not designed to disregard employers’ 
legitimate job-related requirements in hiring and 
retention. A company is not required to set aside 
legitimate education, experience, or skill require- 
ments, and it can put forth its legitimate qualifica- 
tion standards as a defense to an ADA suit. The 
small business employer should always remem- 
ber, however, that all requirements should be 
job-related and pertinent to the employee’s ability 
to perform. Overall, employers are not required 
to pass up the best-qualified candidate or elimi- 
nate legitimate standards and criteria for hiring, 
promotion, or retention. 

In applying these general rights to the hiring 
process, employers are entitled to certain specific 
actions. First, and perhaps most important, a firm 
does not have to hire an individual who cannot, 
even with accommodation, perform the essential 
functions. And it can demand that an applicant 
be able to “demonstrate” the capability of per- 
forming the job’s main physical and mental re- 
quirements. Such demands, typically made of 
people with obvious or disclosed disabilities, 
might require that they actually show or describe 
how they would perform the tasks in question. 

Second, the employer does not have to incur 
an “undue hardship” in meeting the applicants’ or 
employees’ needs. Because smaller firms often 
lack the resources and work force scale needed 
to make extensive accommodations, the question 
becomes: What constitutes a reasonah? accom- 
modation? Despite their considerable length and 
detail, the ADA and EEOC regulations do not 
specifically define this issue, but instead offer a 
multistep process for answering the question. 
Basic to the process is the assertion that the 
employer’s duty to accommodate arises only for 
obvious, known, or disclosed disabilities. Indeed, 
many reported lawsuits brought by terminated 
employees under the ADA have been dismissed 
in favor of the employer because the employee 
simply failed to request that an accommodation 
be made. 
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The next step involves the employer’s re- 
sponse to a request for accommodation. Of some 
comfort to companies with limited resources are 
studies showing that before and after the ADA’s 
enactment, most accommodations have involved 
little or no cost and can be effected with minimal 
disruption to business operations. Many involve 
the challenge of creativity more than cost. The 
company need not even provide the exact ac- 
commodation requested or demanded by the 
employee: the duty is only to make any “reason- 
able” accommodation. Refusing to accept a 
company’s accommodation that a court finds 
reasonable causes the employee to be deemed 
“unqualified” and unprotected by the ADA, re- 
quiring dismissal of the case. Similar results occur 
when the employee refuses to participate in the 
process. 

Types of Reasonable Accommodations 

Determining an employer’s rights and responsi- 
bilities in providing reasonable accommodation is 
a particularly thorny problem in the small busi- 
ness context. As noted earlier, considerable case 
law has been developed regarding the issue of 
whet1 ier an accommodation was “reasonable” or 
was an “undue hardship” defined as “an action 
requiring significant difficulty or expense” when 
considered in light of a number of factors. Courts 
are sensitive to the plight of small firms, so such 
factors are applied on a case-by-case basis and 
typically include the nature and cost of the ac- 
commodation in relation to the size and resources 
of the employer, the number of employees avail- 
able for accommodation purposes, and the dis- 
ruptive impact on the firm’s operation. Below is a 
brief .summary of recent ADA decisions affecting 
two major forms of accommodation requests: (1) 
those seeking equipment modification or acquisi- 
tion and (2) those requesting administrative shifts 
through either job duty modifications or work 
force adjustment. 

Acquiring or modifying equipment. A big 
concern of small employers is that they must bear 
major equipment costs to accommodate a dis- 
abled employee. Case law, however, suggests that 
this fear may be exaggerated. In VandeZande u. 
State of Wisconsin Dept. ofAdmin. (19951, a lead- 
ing AI)A case, a state agency was not required to 
accommodate an employee on medical leave by 
providing her with a computer at her home. Al- 
though the agency had substantial resources, the 
court noted that government costs are an issue 
and that the employer’s large size and financial 
resources are only some of several factors to be 
considered. Likewise, the accommodation request 
by a manual punch press operator that she be 
provided a forklift or tow motor and a driver to 
operate it in order to accommodate her back 

condition was found unreasonable and an undue 
hardship because of its cost and disruptiveness. 
On the other hand, a request that a hearing-im- 
paired computer operator be provided a text 
telephone system to help her fulfill her respon- 
sibilities was not ruled an unreasonable accom- 
modation or undue hardship. These cases suggest 
that, even for big companies, courts are reluctant 
to force large-scale equipment purchases. 

Administrative accommodations. Typi- 
cally, administrative accommodations are posed 
as requests to either redesign the job or make the 

adapt to the per- 
son’s disability. 
The courts have 

“These cases suggest that 
made it clear that even for big companies, 
there is no duty to 
modify a job by 
delegating essential 
functions to other 
jobs, or engaging 
in such activities as 
restructuring jobs for applicants (rather than cur- 
rent employees) or eliminating key duties. Forced 
delegation or elimination of essential functions is 
an unreasonable accommodation request. A cus- 
tomer service representative of an optical com- 
pany suffering constant panic attacks did not 
have to be accommodated by eliminating the 
essential function of using the telephone or meet- 
ing customers. 

Further, an employee who cannot perform all 
essential functions with reasonable accommoda- 
tion is not “qualified” under the ADA. A grocery 
store chain was not obligated to reinstate an as- 
sistant manager with a disability by eliminating 
the essential functions of standing or lifting. Nor 
do employers have to make temporary light duty 
assignments into permanent positions even if the 
assignments are provided (by policy) to employ- 
ees returning from illness or injury. However, if 
the employer has provided light duty as a policy, 
such as reassignment to a temporary desk posi- 
tion for a recovering ill or injured employee, it 
should also be provided to individuals with a 
disability. 

Administrative requests pertaining to work 
force adjustments typically involve requests for 
leaves of absence, modification of existing work 
schedules, or reassignment to temporarily vacant 
positions. In a small business environment, such 
requests may pose a particular burden because 
the size of the work force constrains the firm’s 
flexibility and overall capacity to respond. 

Several court cases have examined employ- 
ers’ responsibilities in meeting the ADA’s accom- 
modation expectation by providing leaves of ab- 
sence. In one case, the offer to provide unpaid 

Small Business and the Americans With Disabilities Act 63 



“Companies may still be 
tempied to skirt ADA 
requirements alfoge ther 
or ‘wait and see’ what 
happens when the first 
claim is made. But such 
strategies can ultimately 
prove penny wise and 
pound foolish. II 

leave in lieu of termination was considered a 
reasonable accommodation by a bank. Similarly, 
a request for a month-long leave of absence for 

alcohol treatment by a 
truck driver of a major 
grocery chain was 
deemed a reasonable 
accommodation. On 
the other hand, both 
an eight-month medi- 
cal leave of absence 
for a computer com- 
pany customer service 
clerk and a one-year 
leave for a cook were 
found to constitute 
unreasonable accom- 
modation demands. In 
yet another case, an 
employer was not obli- 
gated to provide an 

indefinite leave of absence for a bus driver with a 
diabetic condition. 

When it comes to work schedule mod#ca- 
tion requests, courts focus on the availability of 
alternative positions and the employer’s re- 
sources. A request for a shift change from night 
to day by an employee with a visual impairment 
is typical of this. Other cases involve a request 
for flexible hours or part-time work. For instance, 
providing a 30-hour work week with flexible 
schedules was deemed a sufficient accommoda- 
tion to a telemarketer with an asthma condition 
who could not work full-time. 

Concerning requests for assignment to a 
vacantposition, courts have ruled first of all that 
the employer is not required to create a new 
position or transfer other employees to create a 
vacant position. Thus, a grocery store assistant 
manager who, because of a job injury, could no 
longer lift or stand could not require the em- 
ployer to create a new position. Nor was an air 
conditioner assembler who could not stand or lift 
because of a fused ankle entitled to demand that 
the employer either promote him, create a new 
position, or reassign him into a currently occu- 
pied position. Courts have also ruled that there is 
no obligation to violate seniority rights in a col- 
lective bargaining agreement with a union; in one 
such case, a worker with a seizure condition 
could not require a railroad to bump other em- 
ployees and provide him with a position. 

Covered employers must carefully attend to 
requests for accommodation. On the other hand, 
the extent of the employer’s duty to accommo- 
date is measured in large part by its capacity and 
resources. Taken together, court decisions sug- 
gest that all requests must be considered seri- 
ously but that small businesses may be able to 
exercise considerable discretion in refusing those 

64 

that impose “unreasonable” costs and/or adminis- 
trative disruption. 

CONSEQUENCES OF NONCOMPLIANCE 

E ven though it appears that the ADA’s 
nondiscrimination and accommodation 
requirements may not be unduly burden- 

some for employers, companies may still be 
tempted to skirt ADA requirements altogether or 
“wait and see” what happens when the first claim 
is made. But such strategies can ultimately prove 
penny wise and pound foolish. Noncompliance 
with the ADA can result in a civil rights discrimi- 
nation charge filed with, and investigated by, the 
EEOC and state agencies. Ultimately, the charge 
can ripen into a civil rights suit in federal court. 
The impact on small employers is varied (see 
Table 1) and can be catastrophic even if they are 
ultimately found not guilty of a violation. 

Basic Principles of an ADA Case 

The small firm should understand that it may face 
one of two forms of ADA discrimination claims. 
The first, adverse impact, requires no burden of 
proof of intent to discriminate but is established 
by significant statistical imbalance or impact on 
employees hired, promoted, or retained. Such 
cases typically involve discrimination that has 
occurred because of the use of job qualifications 
or standards for promotion or retention that bear 
no relationship to the successful performance of 
the job. However, because the essence of an 
“impact” discrimination case involves proof based 
on a relatively large number of employees, the 
more likely exposure for the small firm would be 
the second form of discrimination claim. dispar- 
ate treatment. This is a particularly hazardous 
claim because, if proven, it is the form of dis- 
crimination that is associated with compensatory 
and punitive damages. 

In defending themselves against potential 
litigation, small firms should understand that the 
law requires a “good faith” effort to identify and 
provide reasonable accommodation. Specifically, 
such effort must include evidence of consultation 
with the disabled person as well as objective 
evidence and conscientious compliance efforts. 
Consequently, the employer’s opinion about what 
constitutes a good faith effort will not be decisive 
but will be a trial matter in which the employer 
will still bear the evidentiary burden of proof. 

Investigation Process Costs 

As the federal agency charged with investigating 
ADA violations, the EEOC will begin checking 
out the complaint of either an employee or appli- 
cant by conducting an interview to determine 



wht-ther a violation may have occurred. If it finds 
that the claim is based in whole or in part on a 
possible violation, a charge will be prepared and 
the tnvestigatory process begins. The employer 
(the “respondent”) will be required to submit a 
writren response to the charge, assert defenses to 
it, and produce relevant documents. 

This stage itself can be burdensome for a 
smaller company. Although such charges must be 
taken seriously, the employer may find it difficult 
to atford the economic expense and disruption 
associated with devoting managers, HR staff, and 
even attorneys to the task of responding to docu- 
ment requests and questions. To do otherwise, 
hommever. could promote even further disruption, 
morale problems, and stressful uncertainty by 
allo\ving even meritless claims to remain unre- 
solved and exceed the EEOC’s investigation 
deadlines. 

If, after investigating the claim, the EEOC 
find5 “cause” to believe a discrimination was 
partly or wholly the basis for the alleged adverse 
employment decision, the agency will move into 
a “conciliation” settlement stage. It is then that 
the EEOC fulfills its obligation to settle the charge 
by seeking an accommodation or cash settlement. 
If the firm agrees to such a request, the ADA 
charge is resolved but the employer is held re- 
sponsible for accommodation costs, cash settle- 
ment payments, and possibly reimbursement3 to 
attorneys or other professionals required to forge 
a conciliation agreement. However, despite such 
costs, many employers pressed by the EEOC 
have opted for settlement at this stage to prevent 
additional time and economic investment to de- 
fend against the claim. 

If the agency finds “no cause” for discrimina- 
tion, it will complete its processing of the charge. 
The employer should consider bearing whatever 
costs necessary to obtain this result, because such 
a finding removes the possibility that the EEOC 
will tile a suit in its own name. This will not 
guarzintee an end to the claim, because the EEOC 
will issue a “right to sue” letter to the claimant 
that opens the door for the individual suit in 
federal court. However, as a practical matter, a 
“no cause” finding limits the claimant’s ability to 
file suit because attorneys are generally less inter- 
ested in representing cases in which the EEOC 
has made this determination. 

Litigation Remedies and Costs 

Once a case makes its way to federal court, the 
employer has compromised its ability to limit 
costs through a negotiated solution and has in- 
curred a generally greater economic risk in the 
form of court-ordered “make whole” remedies 
and payments for damages to the plaintiff. More- 
over, smaller firms that do not maintain a legal 
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staff are confronted with potentially significant 
outside payments to such experts across the du- 
ration of the litigation proceedings. Given the 
potential enormity of these issues, then, we offer 
some considerations for small business managers 
before taking the case to court. 

“Make Whole” Remedies 

A minimal cost of losing an ADA claim is that the 
employer may have to offer some form(s) of 
“make whole” remedies that have been available 
in civil rights cases for nearly 30 years. These 
include court orders and injunctions directing 
employers to hire applicants, promote or rein- 
state terminated employees, pay back wages, 
and, particularly under the ADA, make reason- 
able accommodations ordered by the court. It is 
important to note that, because any remedies 
ordered by the court would be expected to ex- 
tend to “similarly situated” employees or appli- 
cants, the loss of a single claim could impose a 
potentially disastrous economic and administra- 
tive ripple through the organization. 

Damages 

A second major consideration is that, with the 
passage of the 1991 Civil Rights Act, the conse- 
quences of losing a civil rights action became 
even more formidable. In a major departure from 
the tradition of merely autho- 
rizing “make whole” rem- 
edies, Congress established 
the ability to award com- 
pensatory and punitive dam- 
ages for discriminatory treat- 
ment in violation of the ADA. 
Compensatory damages can 
include future economic loss, 
pain and suffering, inconve- 
nience, mental anguish, loss 
of enjoyment of life, and 
other nonpecuniary losses. 
Punitive damages can also be 
awarded to punish and deter 

“Thus, if a eompan y 
with 20 7 employees 
were to be sued by 
7 0 plain tiffs, the total 
potential damage 
liability could be 
$2,000,000. I* 

the employer if it is shown that the employer 
acted “with malice or reckless indifference” to an 
ADA-protected right. 

Although compensatory or punitive damages 
of employers with 15 to 100 employees is limited 
to $50,000, small firms falling within the defini- 
tion of “small business” (fewer than 500 employ- 
ees) can be required to pay up to $200,000. It is 
important to note that the damage cap is estab- 
lished on a per-plaintiff basis. Thus, if a company 
with 201 employees were to be sued by 10 plain- 
tiffs, the total potential damage liability could be 
$2,000,000. Further, overall damages on a per- 
plaintiff basis can also exceed the ADA cap be- 
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cause claimants usually sue on the basis of laws 
other than the ADA alone. It is common practice 
for civil rights claimants to include separate state 
law claims for emotional distress, defamation, 
assault and battery, and even other state law civil 
rights violations. These claims can be joined and 
tried together in the federal case, if the circum- 
stances surrounding the adverse employment 
decision support them. So damages awarded 
under these legal theories can far exceed the 
theoretical ADA caps. 

Since the passage of the 1991 Civil Rights 
Act, employers must also understand that ADA 
claimants have a right to demand a jury trial on 
an ADA violation. This is significant because, 
when granting damage awards to personally in- 
jured individuals, juries frequently consider busi- 
nesses-even small companies-to be “target 
defendants” with “deep pockets.” So employers 
should anticipate that the claim of an already 
disabled person alleging workplace discrimina- 
tion, particularly with aggravating facts of intent, 
will be treated with great sympathy. Even more 
threatening, employers should also be cautioned 
that, as opposed to a judge’s decision, results of a 
jury trial are harder to predict. 

As an example of the substantial recoveries 
available under the ADA, the first suit filed by the 
EEOC under the new law, EEOC v. AK Security 
Investigations, Ltd. (1995), resulted in a jury ver- 
dict of $572,000 for the discharge of an executive 
director who suffered from a brain tumor. The 
jury deliberated for 90 minutes before returning 

back pay, $50,000 in 
compensatory dam- 
ages, $250,000 in 
punitive damages 
against the firm, and 
$250,000 in punitive 
damages personally 
against the owner. 

!!I?#!3 ~~~~~~~~~ facts of In EEOC v. Complete 

,‘n&mf, WJll be ~feuted wJfh 
Auto Transit (19971, 
another recent case 
brought by the 
EEOC, the jury 
awarded $5.5 mil- 

lion to a terminated transportation worker who 
suffered from epilepsy but could still perform the 
essential job functions. Specifically, the award 
comprised $192,000 in back pay, $960,000 in 
compensatory damages, and an unprecedented 
$4.35 million in punitive damages-believed to 
be the largest obtained by the EEOC for a single 
plaintiff in any ADA action. (Pursuant to the cap 
on compensatory and punitive damages provided 
by the Civil Rights Act of 1991, the awards in 
both these cases were subsequently reduced.) 

So far, most ADA suits have resulted in out- 
of-court settlements and expenses in the form of 
“make whole” and accommodation orders. But 
the filing of lS,OOO-plus cases with the EEOC last 
year alone suggest that decisions similar to these 
will be forthcoming. 

Attorney and Expert Witness Fees 

In addition to paying its own attorney fees, the 
ADA also authorizes the court to order a firm to 
pay successful ADA plaintiffs’ attorney fees and 
other court-related costs, such as filing the suit 
itself and trial preparation costs. Such fees are 
limitless and can run in the hundreds of thou- 
sands of dollars, greatly exceeding the amount of 
compensatory damages recovered by an ADA 
plaintiff. Meanwhile, the plaintiff is not exposed 
to a corresponding level of risk. Specifically, if an 
employer has successfully defended an ADA 
claim, it is very difficult to recover its own attor- 
ney fees from the plaintiff because it will have to 
show that the ADA suit was brought in bad faith 
merely to harass the employer. 

One reason to expect that ADA cases will be 
vigorously pursued in the courts is that the dam- 
ages provisions of the 1991 Civil Rights Act create 
a potentially lucrative source of income for plain- 
tiff attorneys working under contingency fee 
agreements. Thus, law firms, such as those spe- 
cializing in personal injury cases and accustomed 
to gaining substantial fees through such agree- 
ments, are now attracted to ADA cases and the 
possibility of large fee recoveries based on dam- 
age awards. In short, with the availability of dam- 
ages, there is now an attractive and previously 
unavailable fund to reach. 

In addition to attorney fees, Congress estab- 
lished that a successful ADA plaintiff may recover 
expert witness fees. Because of the technical 
nature of health issues and accommodation alter- 
natives, many ADA plaintiffs retain expert wit- 
nesses-doctors, psychiatrists, logistics and ac- 
commodation experts-to make their case. As 
with attorney fees, an employer who loses an 
ADA case may be ordered to pay, without limits, 
the costs of these highly paid experts. 

Insurance 

The wide variety of relief available under the 
Civil Rights Act, and particularly the availability of 
damages, with the attendant encouragement of 
litigation, has caused employers to consider in- 
surance for protection. Civil rights violations cov- 
erage under general liability policies has been 
uneven. Specialized civil rights policies are now 
becoming available that provide for the payment 
of damages as well as for legal counsel and attor- 
ney fees. Although a growing number of small 
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employers are now turning to such insurance, it 
is expensive and, like all other insurance policies, 
becomes cost-prohibitive or simply unavailable 
for employers with a history of ADA claims. 

COMPLIANCE ACTIWTIES 

S mall businesses may be concerned that 
they lack the flexibility or resources to 
make a “good faith” effort to prevent dis- 

crimination and provide reasonable accommoda- 
tion. Ho--ever, the economic consequences of 
noncompliance suggest that the costs of making 
such an effort may be relatively inexpensive in- 
surance against the costs of defense. To make a 
“good faith” effort, the employer should (a> de- 
velop and make known an ADA-related policy, 
(b) identify essential functions associated with 
key jobs, (c) train interviewers and other manag- 
ers who participate in hiring processes, and (d) 
provide support to supervisors and line managers 
likely to be responsible for dealing with accom- 
modation requests and discrimination charges. 
Listed below are specific factors to be considered 
by the small business employer with regard to 
each of these activities. 

Develop an ADA Policy 

Small firms are often advised to create as few 
policy statements as possible in order to mini- 
mize potential legal and practical entanglements. 
However, such advice normally is not intended to 
promote legal compliance, but rather to prevent 
policies that are unworkable in a small business 
envir(~nment and likely to compromise the 
employer’s “residual rights” claim to all job rights 
other than rhose limited by contract, policy, or 
statute. Thus, when weighed against the ADA’s 
“good faith effort” requirement? the employer 
would be well advised to voluntarily initiate at 
least a basic ADA policy. 

Developing an effective ADA policy requires 
the creation of both a policy statement and, per- 
haps more important, sound administrative pro- 
cedures to support it. Small firms should avoid 
simply “borrowing” policies developed by larger 
companies that have both the Iegal and adminis- 
trativc resources to support expansive and intri- 
cate policy declarations. Tailor-made policy state- 
ments should be composed that include at least 
the following: 

l a statement that affirms the employer’s 
compliance with the ADA; 

l a brief specification of potential conse- 
quences for noncompliance; and 

l a reference to internal sources for dealing 
with ADA complaints. 

G lven the limited resources and legal/techni- 
cal expertise of smaller employers, the task of 

Small H,xiness and the Americans With Disabilities Act 

creating an administrative support process to 
back up an ADA policy becomes a primary issue. 
In general, the process must be widely visible, 
reaiistically accessible, and empowered to take 
action. Based on the logic that human resource 
managers are usually responsible for implement- 
ing and tracking employment policies, the firm’s 
HR representatives are often designated as the 
key contact source. However, although the HR 
office may be highly visible and potentially more 
accessible than line managers (who are often the 
source of discrimination complaints), there are at 
least three reasons this approach should be con- 
sidered with caution in a small business environ- 
ment. First, HR managers in small companies 
tend to lack the 
organizational power 
needed to investi- 
gate and resolve 
complaints effec- 
tively, especially 
those lodged against 
key managers in the 
firm. Second, be- 
cause the HR func- 
tion of smaller com- 
panies is often com- 
prised of one or two 
HR generalists rather 
than a staff of em- 

statement und, p~~~up~ 
more jrnp~~~~~ sound 
administrative prucedures 
to support it* ‘I 

ployment specialists, the ability to respond to 
complaints simply may be beyond its physical 
and/or technical capabilities. Finally, and perhaps 
most important, such a policy moves the focus 
away from line managers as the preferred and 
potentially more effective action source and ag- 
gravates the adversarial perception of the HR 
function as the company’s “compliance cop.” 

One strategy for dealing with these issues is 
to develop a policy that establishes the line man- 
ager as the first element of the complaint process, 
then offers an appeal to a review board compris- 
ing a high-ranking HR manager and similarly 
situated line managers. This approach serves to 
minimize appeals by giving line managers a spe- 
cific chance to respond directly to ADA issues 
(rather than to “end run” appeals to HR manag- 
ers). At the same time, it affords both the political 
power and administrative resources needed to 
investigate and resolve complaints. Moreover, this 
strategy is sensitive to the political sensibilities of 
a small business setting and allows HR managers 
to serve a more productive role as an ADA re- 
source and enabler to fine managers. 

Ident@- Essential Job Functions 

Recall that the ADA stipulates that decisions 
about employees and applicants must be related 
to the performance of essential job functions. 
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Thus, the employer must conduct some form of 
job analysis that, at the very least, defines such 
functions for entry-level jobs and jobs that are 
likely to impose significant or unusual physical 
and mental requirements. Because small firms 
tend to lack adequate job incumbent sample sizes 
to permit the statistical interpretation of paper- 
and-pencil job analysis methods, employers will 
likely be required to conduct some form of indi- 
vidual or observational job analysis interviews 
with job holders and their immediate supervisors. 
An alternative method for accomplishing this task 
is to gather job experts into critical incident job 
analysis groups to identify key performance situa- 
tions and specify the physical or mental require- 
ments needed for successful performance in such 
situations. Whereas the critical incident method 
requires a significant time commitment and a job 
analyst well trained in its procedures, it has the 
decided advantage of using small sample sizes to 
identify critical behaviors and related mental and 
physical requirements effectively. Moreover, it 
complies with court expectations and the Uni- 
form Guidelines on Employee Selection Proce- 
dures stating that job analyses must include as 
many input sources as possible and focus on 
specific performance behaviors. 

To identify EJFs, small business employers 
can draw on a variety of readily available and 
inexpensive consulting resources such as those 
provided by the Small Business Administration 
(SBA) and the EEOC. These sources offer sup- 
porting documents and the experience gained 
through dealings with numerous organizations to 
aid individual employers in the complex task of 
identifying specific EJFs and specifying their rela- 
tive importance. Another useful resource in defin- 
ing EJFs is the EEOC‘s ADA Technical Assistunce 
Manual, which describes the factors used by the 
EEOC to define an EJF and provides a checklist 
of relevant physical and mental activities. 

Train Interviewers 

ADA statistics show that, as of September 1996, 
more than 7,000 ADA hiring discrimination com- 
plaints had been filed with the EEOC. Case facts 
and legal reporters suggest that the failure of the 
hiring process to identify and accommodate 
physical or mental disabilities was often a key 
factor in the more than 58,000 discharge and 
accommodation claims filed in the same time 
period. These factors, along with the salience of 
job interviews in the hiring processes of smaller 
firms, dictate that businesses must make sure 
interviewers have a clear description of the EJFs 
associated with entry jobs and are trained to 
handle specific ADA-related responsibilities. 

Interviewers should receive training in three 
critical areas: avoiding illegal inquiries, investigat- 

ing accommodation requirements, and wielding 
effective interpersonal skills. The first two ele- 
ments pose a particularly thorny problem in that, 
unlike other employment laws that generally bar 
any inquiries about protected class factors (age, 
race, national origin), the ADA requires inter- 
viewers to avoid illegal inquiries about physical 
and mental disabilities while taking specific steps 
to investigate such factors and determine both 
the ability to meet EJFs and identify accommoda- 
tion requirements. Accordingly, interviewers must 
be taught to avoid patently illegal inquiries and 
focus on abilities, rather than disabilities. They 
must learn to enact the “rule of the affirmative” in 
the interview process by presenting the candidate 
with EJFs and conducting a problem-solving in- 
vestigation to determine any accommodations the 
candidate might need. 

As to interpersonal skills training, interview- 
ers should become versed in the mechanics of 
interviewing a person with a disability, such as a 
hearing-impaired candidate, and avoiding disturb- 
ing tendencies, such as the inclination to stare at 
a physical disfigurement. Such training is neces- 
sary both to enhance the exchange of informa- 
tion needed for effective interview decisions and 
to prevent EEOC complaints teased on the per- 
ception that the interviewer was aaversely af- 
fected by the applicant’s physical or mental dis- 
ability. 

Provide Support to Managers 

As with so many other aspects of management in 
a small company, the success or failure of the 
firm’s efforts to comply with the ADA rests in the 
hands of a relatively small number of managers 
and supervisors. Thus, it is critical that these 
people receive the support necessary to meet 
such an onerous responsibility. Such support can 
consist of developing evaluation and reward 
systems that recognize and encourage specific 
acts in support of the ADA. One small business 
initiated a program that paid its seven production 
supervisors to attend two Saturday workshops 
designed to identify EJFs in the production pro- 
cess and develop accommodation strategies for 
dealing with the most likely forms of physical 
disabilities (back injuries, limited motor skills). In 
another company, supervisors and other employ- 
ees were provided nominal cash awards on a 
quarterly basis and annual recognition awards for 
suggestions that identified potential barriers to 
employing the disabled and proposed solutions 
to such barriers. 

Perhaps the most effective means of support- 
ing managers is to provide workshop training 
programs that focus on techniques and strategies 
for managing the business within the expecta- 
tions of the ADA. Such training might begin with 
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a re\,iew of the Act and its implications for mana- 
gerial rights and responsibilities. Attention should 
also be given to explaining the company’s ADA 
policy and the importance of the manager’s role 
in enacting this policy. Finally, considerable effort 
should be devoted to specific strategies for deal- 
ing with issues related to managing a person with 
a disability (such as coworker harassment or dis- 
crimination), dealing with poor performance or 
attendance, responding to accommodation re- 
quesls, and so on. 

Because smaller employers may lack the 
expertise and/or financial resources to develop 
and ljresent such programs “in-house,” an alter- 
native is to enroll some, or all, key managers in 
an ADA supervisory management workshop of- 
fered by a variety of universities or executive 
training firms across the United States. Although 
this sr.rategy clearly does not afford the company- 
specific focus of an “in-house” program, it does 
offer the advantages of a relatively low training 
cost investment (good programs can be found for 
$15 per training hour per person) and the oppor- 
tuniF to exchange ideas about ADA management 
issue> and their solutions with participants from a 
variety of organizations. 

As a final point, it is important that supervi- 
sors be provided solid technical expertise on 
ADA-related issues. In smaller firms, such support 
may, of necessity, take the form of providing a 
library of reference sources that supervisors may 
use to gain information on their own. The Inter- 
net of’fers a wide variety of Web sites that offer 
useful insights, clear information, inexpensive or 
free counseling services, and even the EEOC 
guidelines. Among those most directly geared to 
small businesses are the ten regional Web sites 
associated with the “ADA Technical Assistance” 
(ADA--TA) program, a source of ADA technical 
guidance, referral, and education created by 
funding through the National Institute on Disabil- 
ity Research of the U.S. Department of Education. 
Through the ADA-TA home page (http://www. 
icdi.m,vu.edu/tech/ADA.HTM), an employer may 
gain access to the Disability and Technical Assis- 
tance Center (DBTAC) geared to providing small 
business employers with answers to questions, 
compliance information, service resources, and 
technical information specific to their geographic 
region. 

Another Web site is that of the Job Accom- 
modation Network (JAN). Through-its home page 
(http:, /janweb.icdi.wvu.edu), employers can gain 
access to more than 180 links designed to pro- 
vide illformation about job accommodations and 
the enkployability of people with disabilities. 
Particularly useful are up-links that provide infor- 
matiol I about accommodating specific disabilities 
and those that offer a “list of lists” of disability 
resounzes. 

Finally, the EEOC’s Web site (http://www. 
eeoc.gov) provides access to most documents 
related to the ADA (including the Technical Assis- 
tance Manual), a description of employer respon- 
sibilities under the ADA, and a summary of legal 
and administrative updates. This site also offers a 
Question and Answer up-link that provides the 
EEOC’s “answers“ to a variety of commonly asked 
ADA employment questions. These resources, in 
conjunction with support from those responsible 
for administering the firm’s ADA policy, are basic 
but essential elements in ensuring the success of 
supervisors and managers as key contributors to 
ADA compliance in small business settings. 

I n highlighting the implications of the ADA 
for the small business sector, we have exam- 
ined four key questions regarding this law in 

terms of management issues and factors relevant 
to the small business environment. Generally, our 

’ intent here is to increase awareness of the ADA’s 
implications and propose potential actions that 
small business managers can realistically pursue 
to ensure compliance with this law. Given the 
complexity of the ADA and its very broad impli- 
cations for all businesses, the scope of our dis- 
cussion has been limited to some of the more 
central issues and should not be considered as 
legal advice of any kind. To deal successfully 
with specific ADA issues, readers are advised to 
consult outside reference sources (some of which 
are noted here) or the services of a consultant or 
legal counsel. 0 
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